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CHAPTER ONE 
INTRODUCTION 
1.1 Background to the Study 
The recovery of child maintenance has gained renewed support over the past few years, 
particularly within South Africa. However, the cross border recovery of child maintenance 
remains a troublesome issue, due to the lack of complete uniformity in dealing with the topic. 
The Hague Convention on the International Recovery of Child Support and Other Forms of 
Family Maintenance (hereafter referred to as the Convention) provides a sense of partial 
uniformity due to its ratification in countries such as the United States of America (USA) and 
those that form part of the European Union (EU).
1
 However, the lack of uniformity can be 
seen when considering countries that have not ratified the Convention, i.e. the majority of 
countries within the African continent, including South Africa.
2
 
Disputes regarding the cross border recovery of child maintenance arise where the 
maintenance-paying parent resides in a different country to the child and defaults in making 
maintenance payments.
3
 For example, Mr X resides in the United Kingdom (UK). His 
daughter, P, resides in the USA with her mother Ms Y. Mr X is required to pay maintenance 
for P to Ms Y but has defaulted in making those payments. A dispute arises relating to Ms Y 
wishing to recover the maintenance owing to her for P from Mr X.  
In the above example, as both parents reside in a member country to the Convention, there 
are few problems in the process for ensuring recovery. The Convention is applicable in such 
circumstances and states the procedure to be followed.
4
 The dispute becomes problematic 
when one parent resides in a non-member country to the Convention. In continuation of the 
above-mentioned example, Ms Y and P now reside in a non-member country, i.e. South 
Africa. The Convention will not be applicable in these circumstances. As such, there is 
minimal assurance of recovering child maintenance.
5
 The domestic laws of one country to the 
                                                          
1
 Duncan W „The Hague Convention of 23 November 2007 on the International Recovery of Child Support and 
Other Forms of Family Maintenance: Comments on its Objectives and some of its Special Features‟ in Sarcevic 
P (founding ed) Yearbook of Private International Law (2008) 314. 
2
 Hammond D & Barnes M International Child Maintenance and Family Obligations: A Practical Guide (2013) 
255. 
3
 Duncan W (2008) 317. 
4
 Long E „The New Hague Maintenance Convention‟ (2008) 57 International and Comparative Law Quarterly 
991. 
5
 Duncan W (2008) 328. 
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dispute will determine its method of resolution.
6
 In most instances, this lengthy and 
expensive process may cost more than the amount of child maintenance looking to be 
recovered.
7
  
Custodial parents are often deterred from instituting claims for the cross border recovery of 
child maintenance due to the prolonged process to resolve disputes when the Convention 
lacks applicability.
8
 The high cost and lengthy time period involved in the resolution process 
allows the defaulting maintenance-paying parent to avoid payment.
9
 A possibility may occur 
where the child for whom maintenance is owed reaches the age of majority or becomes self-
supporting before the maintenance recovery dispute is resolved.
10
 When factoring this aspect 
into the previous example, P now has reached the age of majority and Ms Y‟s dispute relating 
to maintenance recovery from Mr X has yet to be resolved. Ms Y no longer has capacity to 
continue pursuing her claim. P would have to reinstitute the claim against Mr X and the 
process would start anew. However, in the South African case of Bursey v Bursey [1997] 4 
All SA 580 (E) an argument made by the father that the mother lacked locus standi to 
continue to enforce maintenance obligations for the now major child was rejected by the 
court as the mother retained locus standi in that instance due to an existing maintenance 
agreement made for the child when still a minor and by means of a warrant of execution held 
by the mother in this instance.
11
 
The importance of exploring this topic is shown through the above-mentioned example. It is 
necessary to explore the current position of the cross border recovery of child maintenance in 
South Africa and the possibility of improving that problematic position by considering 
ratifying the Convention. The problematic position in South Africa includes a lack of legal 
knowledge and guidance regarding the cross border recovery of child maintenance as well as 
out dated legislation to govern this subject matter. It will be discussed whether ratification 
would assist in providing clarity and consistency in dealing with matters relating to this topic. 
It will be examined whether ratification would result in a more cost effective and timeous 
method of resolving maintenance disputes and ensuring compliance with decisions that have 
been made. 
                                                          
6
 Duncan W (2008) 326. 
7
 Duncan W (2008) 326. 
8
 Hammond D and Barnes M (2013) 256. 
9
 Hammond D and Barnes M (2013) 256. 
10
 Skelton A and Carnelley M Family Law in South Africa (2010) 353. 
11
 Bursey v Bursey [1997] 4 All SA 580 (E) at para 11. 
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1.2 Research Questions 
The main question that this study attempts to ask is „Should South Africa ratify and 
implement the Hague Convention on the International Recovery of Child Support and Other 
Forms of Family Maintenance?‟ The sub-questions that stem from this question include: 
 What is the current legal position regarding the cross border recovery of child 
maintenance in South Africa?  
 Is this current position adequate, considering both the international duty to maintain 
children as well as South Africa‟s means of enforcing this duty? If not, why? 
 How would ratification and implementation of the Convention, after giving a detailed 
analysis of this international instrument, assist in improving the current legal position 
of cross border child maintenance recovery in South Africa? 
 What are the benefits of ratification and implementation of the Convention as a 
whole, while focusing on those particular to the cross border recovery of child 
maintenance in South Africa? 
1.3 Significance of the Study 
This study is particularly significant in that it addresses a problematic lacuna in the South 
African legal system, namely the cross border recovery of child maintenance. The current 
legal position in South Africa regarding this subject matter is inadequate, particularly when 
considering measures of enforcement.
12
 The lack of knowledge by legal professionals, court 
officials and maintenance officers regarding the cross border recovery of child maintenance is 
a challenging feature in South Africa.
13
 Other problematic aspects include the uncertainty as 
to the practical elements in attempting to enforce an existing maintenance order and applying 
for a maintenance order as well as the long process utilised in attempting to recover child 
maintenance. While these problematic features apply to the cross border recovery of child 
maintenance, the domestic position in South Africa is impacted by these issues also.  
Domestically in South Africa, a recent development has occurred in maintenance legislation - 
the Maintenance Amendment Act.
14
 This new legislative measure amended the existing 
Maintenance Act in order to address concerns that arose with the older legislation. Concerns 
                                                          
12
 Heaton J South African Family Law 3ed (2010) 57; Bannatyne v Bannatyne 2003 (2) SA 363 (CC) at para 27 
(Hereafter referred to as Bannatyne v Bannatyne). 
13
 Palmeira N „Maintenance of Children in Foreign Countries‟ available at http://mclarens.co.za/maintenance-
children-foreign-countries/ (Accessed on 25 May 2016). 
14
 Act 9 of 2015. 
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include the lack of efficient processing of claims for maintenance as well as enforcement 
measures that limit the possibility of maintenance-paying parents evading their maintenance 
payments for their children.
15
 While it is clear that children are not the only persons who are 
affected by and suffer loss as a result of the non-payment of maintenance but woman as 
well.
16
 However as the nature of this dissertation focuses on children, the effect that the non-
payment of maintenance has on women will only be considered as an extension to that of 
children. The evasion of a maintenance-paying parent increases the burden placed on the 
State to provide for children. A custodial parent who is unable to maintain the child‟s 
growing needs without the assistance provided for by the maintenance payments becomes 
reliant of the State to provide financial support.
17
 It is necessary for the State to provide a 
legal framework that is sufficient and that works sufficiently.
18
 “Failure to ensure their 
effective operation amounts to a failure to protect children against those who take advantage 
of the weaknesses of the system.”19 When a system lacks efficient operating standards, the 
people affected by that system suffer and lose the system‟s offered protection. A weak and 
defective system is habitually taken advantage of resulting in the loss of protection to the 
specified group. This study will show that it is necessary to address the defects in the 
domestic maintenance recovery system, as children suffer from the loss of protection. The 
Convention will be considered as the focus for resolving the defects in both the domestic and 
cross border maintenance recovery systems. 
The value of this study is its proposal to deal with the above-mentioned problematic features 
comprehensively. It will focus on giving an analysis of the Convention as well as the current 
legal position in South Africa relating to the cross border recovery of child maintenance. This 
study will also contemplate that the best means of resolving the defects found in the 
maintenance recovery system is to adopt the Convention using a complete legal reform of 
South Africa‟s current legal position regarding the cross border recovery of child 
maintenance. This study will be at an advantage due to the inclusion of recent and up to date 
research including the latest in legal amendments and further improvements in both 
international and South African law.  
 
                                                          
15
 Maintenance Amendment Act 9 of 2015. 
16
 De Jong M and Sephai KKB „New measures to better secure maintenance payments for disempowered 
women and vulnerable children‟ 2014 (77) THRHR 196-197. 
17
 Bannatyne v Bannatyne at para 28. 
18
 Bannatyne v Bannatyne at para 26. 
19
 Bannatyne v Bannatyne at para 28. 
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1.4 Problem Statement 
There is a lack of consistency when dealing with cross border recovery of child maintenance 
disputes as each country uses different methods for recovery. Utilising bilateral agreements is 
a more common method, though this limits the resolution of such disputes if there is no 
agreement between the participating countries to the specific dispute.
20
 Occasionally if no 
bilateral agreement exists, there is no legal means of solving the dispute, particularly for the 
more limited legal systems of underdeveloped countries.
21
 Ensuring consistency relating to 
cross border recovery of child maintenance disputes is necessary. It will create awareness for 
the recovery process at an international level for those countries that have no legal means of 
dealing with disputes of such a nature as well as countries that need to consider updating their 
legal options regarding the cross border recovery of child maintenance.  
When dealing with matters that affect children, it is internationally recognised that their best 
interests be of primary importance in all matters involving them.
22
 Child maintenance 
payments are used to provide for the needs of the child.
23
 As such if the maintenance 
payments are not made, the child may not receive certain necessities, i.e. clothes, food, or 
housing.
24
 In South Africa, a Child Support Grant (CSG) is made available to primary 
caregivers in order to deal with the increasing number of children who do not receive 
maintenance payments from the maintenance-paying parent.
25
 The CSG acts as a substitute 
payment for the lack thereof, from the maintenance-paying parent.
26
 However, the amount 
given to the residential parent by the CSG is ordinarily less than the amount to be paid by the 
maintenance-paying parent.
27
 
The CSG is one way to attempt to deal with child maintenance absconders but it places a 
heavy financial burden on the State. As at 31 March 2016 the current number of recipients of 
                                                          
20
 Keith R „The Modern History, Evolution and Projected Future of Child Support Enforcement in the United 
States and Globally: 1975 to 2025‟ in Beaumont P, Hess B, Walker L and Spancken S (eds) The Recovery of 
Maintenance in the EU and Worldwide (2014) 38 and 108. 
21
 Abbot R „Are Developing Countries Deterred from Using the WTO Dispute Settlement System?‟ available at 
http://ecipe.org/events/are-developing-countries-deterred-from-using-the-wto-dispute-settlement-system/ 
(accessed on 17 March 2016). 
22
 United Nations Convention on the Rights of the Child, 1989 United Nations General Assembly Resolution 
44/25 (1989), Article 3. 
23
 Morei N „Whereto for Maintenance Law as Child Support Grants and Defaulters put it to the test‟ (2014) 5 
Mediterranean Journal of Social Sciences 758. 
24
 Clark B „Duties of Support of  Living Persons‟ in Van Heerden B, Cockrell A and Keightley R (eds) Boberg’s 
Law of Persons and the Family 2 ed (1999) 244. 
25
 Morei N (2014) 756. 
26
 Morei N (2014) 760. 
27
 Morei N (2014) 762. 
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the CSG in South Africa is 11 972 900, making this grant the most received grant in the 
country.
28
 The burden placed on the State is problematic as it allows for parents to avoid 
making their maintenance payments. To alleviate the burden placed on the State, new 
legislative measures should be considered to enforce the payment of child maintenance. 
South Africa has recently added a new amendment to its maintenance laws. The amendment 
has contributed to decreasing the legal loopholes responsible for the lack of maintenance 
payments but it remains void of consideration regarding the cross border recovery of child 
maintenance. The lacuna’s in South Africa‟s legal system pertaining to the cross border 
recovery of child maintenance allows for the continued avoidance of maintenance payments. 
It is necessary to consider methods to fill those gaps. 
1.5 Literature Review 
Research regarding the cross border recovery of child maintenance is limited when focusing 
on the South African perspective. Current international writers focus on the Convention when 
considering the cross border recovery of child maintenance, usually writing a general analysis 
of its provisions. South African writers focus on South Africa‟s legislation and legal policies 
regarding child maintenance at a domestic level. Areas of focus for the South African writers 
include the shortfalls of the current maintenance recovery system, particularly the measures 
of enforcement afforded to the custodial parent to ensure that maintenance payments are 
made regularly, and the many opportunities afforded to the maintenance-paying parent to 
abscond from payment.  
When considering the Convention, William Duncan gives a well-rounded analysis of the 
Convention‟s chapters and provisions.29 His detailed focus on the Convention itself allows 
for a better holistic understanding as well as elaborating on the individual provisions. Though 
the main consideration is the Convention, Duncan also gives background information as to 
how the Convention was created and how the cross border recovery of child maintenance 
cases are dealt with when the Convention is not ratified and implemented in a country.
30
 
Procedural aspects of the Convention are generalised and not country specific. My analysis of 
the Convention would differ to Duncan‟s in that it will provide additional focus to both the 
chapters and provisions of the Convention itself. Duncan‟s analysis post-dates the 
                                                          
28
 SASSA „Current Statistics on Grants for Children‟ available at 
http://www.childrencount.org.za/social_grants.php (accessed 3 October 2016). 
29
 Duncan W (2008) 326. 
30
 Duncan W (2008) 328-332. 
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Convention‟s adoption by the Hague Conference of Private International Law (HCCH) by 
one year, 2008, while this study will give an updated and more in depth look at the 
Conventions chapters and provisions now that time had been afforded to make possible 
necessary corrections to its interpretation.  
Eimear Long‟s 2008 analysis of the Convention is similar to Duncan‟s analysis.31 Their 
analyses are similar in that both writers consider the Convention as a whole and mainly focus 
on its chapters as opposed to the individual provisions. The depth and detail of the analyses 
differs, as Long‟s analysis considers the Protocol on the Law Applicable to Maintenance 
Obligations in more detail while Duncan‟s mentions it without going into detail.32 The 
additional details that Long states in her analysis will assist in adding important informational 
aspects to the updated analysis provided in this study. Long lacks focus on specific provisions 
that will aid in analysing the Convention in more depth. This study will not consider the 
Protocol when providing an analysis of the Convention. However, this study will consider 
how its analysis of the Convention will assist South Africa specifically in dealing with cross 
border recovery of child maintenance cases.  
Melanie Barnes and David Hammond consider both the Convention and the EU‟s 
Maintenance Regulation of 2009 (hereafter referred to as the Maintenance Regulation).
33
 
Barnes and Hammond deliberate aspects of both the Convention and the Maintenance 
Regulation though no comparison of the two instruments takes place.
34
 While both 
instruments are discussed, the Convention is considered in more detail. This study will differ 
from Barnes and Hammond‟s research as the Convention will be the focus instrument for 
consideration. The Maintenance Regulation will not be considered in this study as it only 
applies to member countries of the EU. The focus of this study is whether South Africa 
should ratify and implement the Convention and as South Africa is not a member to the EU; 
the consideration of the Maintenance Regulation will be irrelevant to the study‟s context. 
Barnes and Hammond‟s research is helpful to this study through their consideration of the 
Convention. 
                                                          
31
 Long E (2008) 991. 
32
 Long E (2008) 998. 
33
 Hammond D and Barnes M (2013) 256. 
34
 Hammond D and Barnes M (2013) 258. 
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The HCCH‟s guides and handbooks are helpful aids when analysing the Convention.35 The 
guides and handbooks give a detailed and thorough explanation of the different provisions in 
the Convention. Definitions of concepts are given to ensure understanding. In giving further 
explanations of relevant concepts, the guides and handbooks focus on detailing how to 
implement the Convention‟s provisions step-by-step.36 With a 2013 publication date for the 
main handbook regarding the Convention‟s practical implementation, it gives clarity on 
promising measures of enforcement while also taking into account previous successes and 
failures in the international arena.
37
 Focus is allocated to practical scenarios and giving 
various options for resolution. This study will take account of the necessary concepts and 
explanations to aid in analysing the Convention while also determining the best means of 
practical implementation of the Convention in the South African legal system.  
Lesbury Van Zyl‟s research regarding South Africa‟s child maintenance legal system focuses 
on the best interests of the child principle. Though her research predates the Convention, it 
does consider the South African Maintenance Act.
38
 She argues that with the right to child 
maintenance being recognised in both the Maintenance Act
39
 as well as in the Convention on 
the Rights of the Child (CRC), the best interests of the child must be considered as the 
primary factor in dealing with matters pertaining to children.
40
 Van Zyl states that South 
Africa fails in applying the best interests principle due to its inadequate child maintenance 
recovery system. This study will consider the current legal position in South Africa regarding 
the recovery of child maintenance at both a national and international level, though its focus 
will be on cross border recovery disputes. In the above-mentioned consideration, the South 
African Maintenance Act
41
 and the best interests principle will be deliberated to reflect South 
Africa‟s need for legal reform regarding child maintenance recovery, specifically at an 
international level.  
Bridgette Clark focuses her 1999 analysis of South Africa‟s legal position regarding child 
maintenance on the duty of support owed by parents to their children. She elaborates on the 
minimum standard acceptable as well as the duty owed by both parents.
42
 Though her 
                                                          
35
 Hague Conference on Private International Law Permanent Bureau – Practical Handbook for Caseworkers 
under the 2007 Hague Child Support Convention (2013) The Hague: Netherlands. 
36
 Hague Conference on Private International Law (2013) 168. 
37
 Hague Conference on Private International Law (2013) 169. 
38
 Act 99 of 1998. 
39
 Act 99 of 1998. 
40
 Van Zyl L Handbook of the South African Law of Maintenance (2000) 61; CRC, Article 3. 
41
 Act 99 of 1998. 
42
 Clark B (1999) 241. 
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research pre-dates the Convention considerably, she already shows the need for a reform 
regarding the legal system surrounding child maintenance recovery. In her analysis, Clark 
focuses on the CRC‟s best interests of the child principle and South Africa‟s lack of 
adherence to the principle although it is a signatory.
43
 Considering the South African 
perspective, Clark then argues that the increasing need for the State to assume the financial 
responsibilities of custodial parents and their dependent children is due to the prevalence of 
inadequate, irregular, or unfulfilled maintenance obligations by defaulters. She claims that 
this is attributable to an increasing inability to meet maintenance obligations due to poverty 
and other family commitments, i.e. having new families.
44
 Clark also contends that the 
enforcement system regarding maintenance payments needs reform in order to combat this 
increasing need for State involvement.
45
 This study will differ to Clark‟s research due to its 
inclusion of up to date features relating to child maintenance recovery. An inclusion will be 
the Convention and its necessary consideration when considering a possible legal reform in 
the South African maintenance recovery system. This study will also discuss the 
Convention‟s possible implementation into South Africa‟s legal system as a means of 
lessening the current burden placed on the State regarding the payment of a CSG in place of 
enforcing maintenance payments. 
In a detailed analysis of the South African legal position regarding child maintenance, Ann 
Skelton and Marita Carnelley consider both the Maintenance Act
46
 and the Children‟s Act.47 
They argue that parents have a responsibility to contribute towards the maintenance of their 
children, as they are holders of both parental responsibilities and rights in that respect.
48
 
These authors also consider the importance of the need for effective enforcement measures 
and elaborate on the current measures catered for under the South African legal system, i.e. 
imprisonment, execution against property, the attachment of debts and emoluments.
49
 This 
study will consider measures of enforcement to ensure maintenance recovery for children 
though these measures of enforcement will be focused on the cross border recovery of child 
maintenance. However, the study will also consider measures that could be added, amended, 
or removed from the system of child maintenance recovery to ensure the payment of child 
maintenance considering both domestic legislation in South Africa and the Convention. 
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Jacqueline Heaton mainly focuses on the current position of the enforcement of maintenance 
orders within South Africa. She particularly considers the sanctions applicable for the failure 
to comply with a maintenance order.
50
 In her analysis, Heaton elaborates on the judicially 
accepted enforcement measures used to ensure compliance with maintenance orders.
51
 
Although, Heaton does not consider the cross border child maintenance recovery 
environment in her analysis of the South African maintenance recovery system, her 
arguments regarding imprisonment not being an effective enforcement measure hold weight 
in both the South African context and the international environment. This study will consider 
the enforcement measures for the recovery of child maintenance but its focus will be on 
determining if those enforcement measures can be used in disputes containing a cross border 
element. Great detail is afforded to South Africa‟s domestic enforcement measures 
throughout Heaton‟s analysis of the maintenance recovery system. Yet, this study will afford 
such detail to the enforcement measures relating to the cross border recovery of child 
maintenance due to this being an important consideration in the study.  
1.6 Methodology 
In determining whether South Africa should ratify and implement the Convention, reference 
will be made to the Convention itself as an international instrument, South African legislation 
including the Maintenance Act
52
 and its Amendment Act
53
 as well as other domestic 
legislation. International focus stems from inclusion of the CRC and African Charter on the 
Rights and Welfare of the Child (ACRWC). Reports written by international organisations, 
including the HCCH will also be considered as they assist in giving further explanations of 
the practical application of the Convention. Due to the focus of this study being cross border 
maintenance recovery, internationally focused textbooks, yearbooks and journal articles will 
be considered when analysing the many aspects of the research and subject matter. As a 
South African perspective is required regarding cross border child maintenance recovery, 
textbooks, reports and journal articles need to be considered concerning both cross border 
maintenance recovery from a South African perspective as well as certain aspects of the 
current domestic maintenance legal system. Judicial decisions will be referred to when 
dealing with the South African aspect of the research. Internet resources will form a sizable 
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amount of the research pertaining to both the position of the Convention and that of South 
Africa when dealing with the cross border recovery of child maintenance. 
1.7 Limitations of the Study 
This study will be constrained by two specific limitations. The first of these limitations is that 
even though the Convention and the South Africa legal system allows for the recovery of 
both child and spousal maintenance, only the aspects pertaining to the recovery of child 
maintenance, specifically in cross border circumstances, will be considered for the purpose 
for this research. The remaining limitation applies to the volume of information provided for 
in the study regarding comparative aspects relating to the Convention and its application in 
countries that have already ratified and implemented the Convention. Due to the 
Convention‟s infancy in its application, there are a limited number of countries already 
members or signatories to the Convention, namely 35, with the majority of these 35 being in 
Europe and even less countries who have reached the implementation level.
54
  
1.8 Overview of Chapters 
Chapter 1: This chapter introduces the study. While this chapter will give some direction to 
the study, it will also shed some light on the current works and author‟s opinions regarding 
the cross border recovery of child maintenance. Other aspects considered in this chapter 
include the reason for the study, i.e. the current problematic aspects of the current 
maintenance legal system in South Africa and references to the possible benefits and 
solutions to ratifying and implementing the Convention. These problems include access to 
legal knowledge on the subject, the costs relating to the process as well as the extensive 
periods to resolve disputes. This chapter will act as a guide to the substantive chapters that 
follow. 
Chapter 2: This chapter will consider the Convention. The focus will be on analysing the 
Convention as a whole while also considering the theoretical aspects regarding the suggested 
methods of implementation. The main consideration in this chapter will be an in depth 
examination regarding the important subcategories stated in the Convention itself. Aspects 
considered will include the methods used to put forth an application under the Convention, 
the flexibility afforded to each member country during the application process and the need 
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for a Central Authority (CA). The process regarding existing maintenance agreements and the 
measures suggested for enforcement will be considered. This chapter will aid in determining 
South Africa‟s need for ratifying and implementing the Convention (Chapter 4). 
Chapter 3: The focus of this chapter will be on the current position of the South African legal 
system in dealing with cross border child maintenance issues. In considering the current legal 
position, the Reciprocal Enforcement of Maintenance Orders (hereafter referred to as 
REMO),
55
 the Reciprocal Enforcement of Maintenance Orders (Countries in Africa) Act 
(hereafter referred to as the REMO Africa Act),
56
 the Maintenance Act,
57
 and the 
Amendment Act
58
 will be discussed. The duty of support requires consideration, both at an 
international level and within South Africa‟s domestic legal system. A discussion of the best 
interests of the child principle is given to provide clarity in its application to cross border 
maintenance recovery. This chapter will focus on South Africa‟s domestic legal position in 
considering the practical aspects relating to this position. These practical aspects include 
bilateral agreements that South Africa already has in place and conflict of law provisions 
concerning the cross border recovery of child maintenance. While this chapter gives the 
current position of South Africa on the cross border recovery of child maintenance, aspects 
relating to improvements will also share the focus. The impact of globalisation will be 
considered in this chapter to show the resulting impact of increased mobility for persons and 
its contribution to the need for effective systems of cross border maintenance recovery. 
Chapter 4: This chapter will draw on aspects mentioned the previous chapters in order to 
show whether there is a need for South Africa to ratify and implement the Convention. These 
aspects include focusing on the problems in current legal position of South Africa regarding 
cross border child maintenance recovery and how applying the Convention will address these 
issues. The above-mentioned problems will include a lack of enforcement measures and 
options available to ensure the payment of maintenance. This chapter will also consider the 
increased need in South Africa for more CSGs due to the lack of payments made for child 
maintenance. Another aspect to be dealt with in this chapter is to show that it is necessary for 
South Africa to reform its current legal position regarding the cross border recovery of child 
maintenance completely, specifically using the Convention as its main and guiding feature. 
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Chapter 5: This chapter will conclude this thesis. It will deliberate the important aspects 
mentioned in the previous substantive chapters that need to be considered when 
contemplating maintenance legal reform in South Africa. The chapter will focus on giving 
recommendations on how best to go about the reform through the ratification and 
implementation of the Convention specifically. The determination of this best method will be 
drawn from the outcomes and on-going methods that are deemed effective for ratifying and 
implementing the Convention. 
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CHAPTER 2 
A DETAILED ANALYSIS OF THE HAGUE CONVENTION ON THE 
INTERNATIONAL RECOVERY OF CHILD SUPPORT AND OTHER FORMS OF 
FAMILY MAINTENANCE 
2.1 Introduction 
The recovery of child maintenance is a continued problem for most countries at an 
international level. This stems from the lack of an effective legal system to deal with child 
maintenance recovery issues at a national level. As a means of addressing the issues 
surrounding the cross border recovery of child maintenance, the HCCH started work on a 
new Convention, which was subsequently finalised and adopted in 2007.
59
 The new 
Convention,
60
 was concluded through focusing on both the current successes in the cross 
border recovery of child maintenance field as well as the continued problems that previous 
four Hague Conventions
61
 and the New York Convention of 2 June 1956 on the Recovery 
Abroad of Maintenance (hereafter referred to as the New York Convention) fell short of 
addressing effectively.
62
  
This chapter will consider the need for the Convention as a new international instrument and 
will provide an analysis which will focus on the overall content and specific provisions found 
in the Convention. Important aspects will be considered including the flexibility in applying 
the Convention in different legal systems, the use of Central Authorities (hereafter referred to 
as CAs) and the processes involved in recovering child maintenance. The costs of the 
recovery process and the effectiveness of the enforcement measures suggested in the 
Convention itself will also be considered to give a well-rounded and up to date analysis.  
 
 
                                                          
59
 Long E (2008) 984. 
60
 The Hague Convention on the International Recovery of Child Support and Other Forms of Family 
Maintenance, 2007. 
61
 The Hague Convention of 24 October 1956 on the law applicable to maintenance obligations towards 
children; Hague Convention of 15 April 1958 concerning the recognition and enforcement of decisions relating 
to maintenance obligations towards children; Hague Convention of 2 October 1973 on the Recognition and 
Enforcement of Decisions relating to Maintenance Obligations; and Hague Convention of 2 October 1973 on 
the Law Applicable to Maintenance Obligations.   
62
 Duncan W „The Development of the New Hague Convention on the International Recovery of Child Support 
and Other Forms of Family Maintenance‟ (2004) 38 Family Law Quarterly 664; Long E (2008) 985. 
25 
 
 
  
2.2 The Need for a New Maintenance Convention  
After the extensive monitoring of the operation of the New York Convention as well as the 
four Hague Conventions
63
 regarding cross border maintenance recovery, it was discovered 
that many member states to the above-mentioned Conventions were failing to fulfil their 
Convention imposed obligations.
64
 The member states to the New York Convention were 
particularly guilty of completely failing to fulfil their obligations regarding the Convention.
65
 
Another problem found with the previously mentioned Hague Conventions was the lack of 
consistency in interpreting and implementing the provisions found in the respective 
Conventions.
66
 Although the HCCH was at first reluctant to consider further international 
instruments regarding international maintenance recovery due the many instruments already 
in existence, it was decided to take a radical approach and work on a new worldwide 
instrument dealing with the international recovery of maintenance.
67
  
A new mandate was developed stating that in preparing the new Convention it would „build 
on the best features of the existing Hague Conventions and include rules on judicial and 
administrative co-operation‟.68 Problematic areas of the existing Conventions as well as 
aspects not covered therein would also need to be considered during the negotiation process. 
Work on the new Convention started in May 2003 and negotiations continued over the 
subsequent years culminating in a three week Diplomatic Session in November 2007 where 
the final text was completed and adopted as the Hague Convention on the International 
Recovery of Child Support and Other Forms of Family Maintenance.
69
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2.3 The Objectives of the Convention  
The objective stated in Article 1 of the Convention is „to ensure the effective international 
recovery of child support and other forms of family maintenance‟.70 The Convention pursues 
its objective using a combination of means. In processing international obligations, the 
Convention establishes a „comprehensive system of cooperation between the authorities of 
the Contracting States.‟71 As stated within the Convention, CAs make applications for the 
establishment of maintenance decisions available, while also „providing for the recognition 
and enforcement of maintenance decisions.‟72 Effective measures for the prompt enforcement 
of maintenance decisions are required by the Convention.
73
 The main means of meeting the 
Article 1 objective of effective international recovery of child maintenance is to have a 
broadly based system, in Contracting States, for the recognition and enforcement of 
maintenance decisions. The system would have to include „expedited and simplified 
procedures for recognition and enforcement‟ and „a requirement for prompt and effective 
enforcement‟.74 
The Convention considers smaller practical details that are often overlooked when dealing 
with international considerations regarding maintenance recovery. These practical details 
include language requirements due to the international aspect of the maintenance recovery, 
standardised forms relating to the full process in recovering maintenance and the exchange of 
information on national laws.
75
 One important aspect featured in the Convention is its 
allowance and encouragement of new information technologies to aid in international 
recovery of maintenance claims. The purpose of encouraging new information technologies is 
to reduce problematic issues such as costs and delays, which have often been detrimental to 
international maintenance recovery claims.
76
 The iSupport project is an example of the use of 
new information technologies to be used to assist in managing international maintenance 
claims.
77
 The iSupport project will be discussed later in this analysis (see 2.8.3).  
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2.4 The Convention‟s Scope  
The Convention applies to „maintenance obligations arising from a parent-child relationship 
towards a person under the age of 21 years‟.78 Also, all provisions of the Convention will 
apply to children regardless of their parents‟ marital status.79 During the negotiations stage of 
the Convention‟s development it was argued that there is a greater willingness at a political 
level within the international community to devote resources to the recovery of child 
maintenance as opposed to that of spousal support.
80
 However, the Convention has 
recognised the importance of spousal support, but child maintenance is at the core of the 
Convention and as such spousal support will not be dealt with in this study. With regards to 
spousal support, the Convention allows for recognition and enforcement of a spousal support 
decision when the claim is made in conjunction with a claim for the child maintenance.
81
  
Reservations are permitted to be made by a Contracting State under the Convention. One 
particular reservation that may be made pertains to „the right to limit the application of the 
Convention…to persons who have not yet attained the age of 18 years‟.82 However, any 
limitation of this nature made by a Contracting State means that such a Contracting State is 
not permitted to claim maintenance obligations for persons who are between the ages of 18 
and 21 years.
83
 Contracting States, whose domestic laws state the age of 18 years to be their 
age of majority for children, such as is the case in South Africa, are not forced to modify the 
domestic laws due to the right to limit the age for the Convention‟s application in child 
maintenance cases.
84
 However, the Contracting State is required to recognise and enforce 
maintenance orders up to 21 years of age.
85
  
It is important to note that when a Contracting State declares that the Convention will apply 
to „any maintenance obligation arising from a family relationship, parentage, marriage or 
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affinity, including in particular obligations in respect of vulnerable persons‟86, this 
declaration will only give rise to obligations between Contracting States if such declarations 
made by each Contracting State cover that same maintenance obligations and parts of the 
Convention as the other.
87
 For example, if one Contracting State declares that the Convention 
will apply to a maintenance obligation arising from a particular family relationship; it will 
only be obligated to recognise the obligation if another Contracting State has also made the 
same declaration regarding the recovery of child maintenance. Once the Convention is 
implemented in any country, it applies wholly on a mandatory basis to all child maintenance 
cases.
88
  
2.5 Administrative Co-operation  
Due to the many operational problems in the maintenance recovery system under the New 
York Convention, the Special Commission for the Convention (SCC) determined that the 
„establishment of an effective system of administrative co-operation would be essential,‟ and 
the most important element of the Convention.
89
 The SCC determined that a new „modern 
system‟ of administrative co-operation should be developed. Focus points in the negotiations 
included that the „modern system‟ of administrative co-operation should be swift in 
processing applications, cost effective, not too burdensome on Contracting States to fulfil 
their necessary obligations in the maintenance recovery process, flexible in its application to 
different national systems, efficient and user-friendly.
90
 To achieve the above points, it was 
decided early on in the negotiations that administrative co-operation would be structured 
through CAs designated in each Contracting State.
91
  
2.5.1 Central Authorities 
Each Contracting State has one CA for dealing with international maintenance disputes.
92
 If 
there is more than one legal system within one Contracting State, such is the case with the 
USA, more than one CA may be appointed, each with a clear indication of the extent of the 
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functions and territory limitations.
93
 CAs are to co-operate with each other and promote co-
operation among the competent authorities in their States in order to achieve the purposes of 
the Convention, as well as seeking possible solutions to difficulties that arise in the 
Convention‟s application.94  
More specifically, CAs are responsible for transmitting and receiving applications and 
initiating or facilitating the institution of proceeding of such applications.
95
 Obligations that 
stem from the above responsibilities include taking all appropriate measures to provide or 
facilitate the provision of legal assistance, help to locate the debtor or creditor and encourage 
amicable solutions for the voluntary payment of maintenance.
96
 CAs should also facilitate the 
on-going enforcement of maintenance, the collection and transfer of maintenance payments 
and obtaining evidence, documentary or otherwise, and providing assistance in establishing 
parentage as well as facilitate the service of documents.
97
 Due to the many obligations placed 
on CAs, they are permitted to designate some of these obligations to other public bodies as 
long as this designation is allowed by the State and provided that the competent authorities 
are supervised in their performance of the designated functions.
98
 The Convention does not 
allow CAs to hold any power to make decisions regarding international maintenance cases 
that can only be exercised by judicial authorities.
99
  
Any CA has the power to make a request to any other CA for assistance in attaining 
information even when no application regarding maintenance is pending. The CAs are 
permitted upon request to locate the maintenance debtor or creditor.
100
 When needed, a CA 
will obtain relevant information concerning the income and financial circumstances of a 
maintenance debtor or creditor as well obtaining documentary or other evidence as additional 
confirmation of the debtor or creditor‟s monetary standing.101 Establishing the parentage of a 
child and facilitating the service of documents can be requested of a CA should the need 
arise.
102
 Lastly, a CA has the power to request a determination of any provisional measures to 
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be taken in order to secure the outcome of a pending maintenance application.
103
 If any of the 
above-mentioned measures are requested by a CA, the responding CA must take all 
appropriate measures to ensure compliance with the request.
104
  
Each CA is responsible for its own costs in applying the Convention.
105
 A CA is not 
permitted to charge an applicant for its services.
106
 The exception arises when the costs 
incurred are exceptional in nature and stem from an application using the above-mentioned 
measures.
107
 When exceptional costs arise, a CA cannot recover said costs without prior 
consent from the applicant.
108
  
2.5.2 The Central Authorities‟ application process 
Applications under the Convention will be made through the CA where the applicant resides 
to the CA of the Requested State.
109
 It is important to note that regarding this application 
process, „resides excludes mere presence‟.110 The types of applications that are available to 
the creditor to use to recover child maintenance are more extensive in number than those 
applications available to the debtor. A creditor can recover maintenance under the 
Convention using the specific types of applications. Included in the specific applications are 
ones for „recognition or recognition and enforcement of a decision‟ and the „enforcement of a 
decision made or recognised in the requested State.‟111A creditor may request in his or her 
application for the „establishment of a decision in the Requested State where there is no 
existing decision, including where necessary the establishment of parentage.‟112 When a 
creditor has an existing maintenance order which requires recognition in the Requested State, 
but the existing order cannot be recognised due to irregularities such as fraud, no notice given 
to respondent or no opportunity was given to the respondent to take part in proceedings or an 
appeal, the creditor is permitted to apply for a new maintenance order.
113
 A modification of a 
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decision order may be applied for by the creditor based on a decision made in the Requested 
State or a decision made in a State other than the Requested State.
114
 
A debtor, who has an existing maintenance decision against him or her, is only permitted to 
use three out of the above-mentioned six applications under the Convention. One application 
is for the „recognition of a decision, or an equivalent procedure leading to a suspension, or 
limiting the enforcement, of a previous decision in the Requested State‟.115 The remaining 
applications are for the „modification of a decision made in the Requested State‟ or for the 
„modification of a decision made in a State other than the Requested State‟.116 
An application for enforcement arises out of circumstances where the applicant has a decision 
from the Requested State and wants it to be enforced in that State. Where the applicant has a 
decision from a Contracting State and wants that decision recognised and enforced in another 
State, the applicant will apply for recognition or recognition and enforcement of that existing 
maintenance order.
117
 If the applicant does not yet have an existing maintenance decision in 
the Contracting State where the maintenance absconder resides or if the applicant has an 
existing decision but needs a new decision due to problems with recognition and enforcement 
of such existing order, the applicant will need to apply to establish a new maintenance 
decision.
118
 A modification order will be used when applying to change an existing 
maintenance decision made in a Contracting State and the maintenance creditor or debtor 
resides in another Contracting State.
119
  
All applications made using CAs have a minimum standard of requirements such as the 
personal particulars of the applicant, those of the maintenance absconder as well as of all the 
dependants for whom maintenance is claimed and the grounds for and nature of the 
application.
120
 It is necessary to include all financial circumstances about both the creditor 
and debtor, including the debtor‟s place of employment.121 Each application must include 
                                                          
114
 Borras A and Degeling J (2013) 9; Hague Convention 2007, Article 10(1)(e) and (f); Hammond D and 
Barnes M (2013) 260. 
115
 Hague Convention 2007, Article 10(2)(a); Hammond D and Barnes M (2013) 260. 
116
 Borras A and Degeling J (2013) 9; Hague Convention 2007, Article 10(2)(b) and (c). 
117
 Hammond D and Barnes M (2013) 259. 
118
 Herman G (2008) 4. 
119
 Hammond D and Barnes M (2013) 260. 
120
 Hague Convention 2007, Article 11(1)(a) – (e).  
121
 Bariatti S (2011) 1176; Hague Convention 2007, Article 11(2)(a) and (b). 
32 
 
 
  
necessary documentation that shows and supports the claim of entitlement to free legal 
assistance (see 2.9 below).
122
 
During the application process, the CA of the requesting State who is responsible for 
assisting the applicant with his or her application must ensure that all the necessary 
documentation is attached to said application.
123
 Once the application is checked by the CA 
for meeting the requirements, it is submitted to the CA of the Requested State.
124
 When the 
Requested State‟s CA has received the application, it must acknowledge receipt within six 
weeks.
125
 If any further documentation is required, the documentation must be requested 
within the same six-week period.
126
 After acknowledging receipt of an application, the 
Requested State has three months to inform the requesting State of the status of the 
application.
127
 Each CA involved in an application for cross border maintenance recovery 
must ensure to keep all other parties to the application abridged of the progress of the 
application timeously. This includes the applicant, the maintenance debtor, the CA in the 
Contracting State and the CA in the Requested State.
128
  
It is important for all CAs to act efficiently when dealing with applications and in doing so 
using rapid means of communication, such as electronic mail systems to send and receive 
documents as opposed to a postal system for hard copies.
129
 A respondent is not able to 
challenge the means of communication used by the CAs involved in the specific 
application.
130
 Refusal to process an application is only permitted by a CA when the 
application does not fulfil the requirements of the Convention and a CA must give reasons for 
the refusal to process to the requesting CA.
131
 An application may be rejected only if the 
request for further documentation is not adhered to within a three-month or longer period.
132
  
The requested CA must inform the Requesting State‟s CA of the application‟s rejection.133  
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2.6 Limits on Proceedings under the Convention 
Article 18 of the Convention states that proceedings cannot be brought in another State to 
modify a decision made in the State of habitual residence of the creditor as long as the 
creditor remains habitually resident in that State.
134
 This Article 18 limitation will also apply 
to a debtor when said debtor requests that a new decision be made. The aim for adding this 
limitation to the Convention is to prevent multiple decisions being made regarding the same 
maintenance case.
135
 The SCC deemed this provision necessary to be included in the 
Convention to aid in protecting the creditor and preventing a denial of justice.
136
  
A few exceptions to the above-mentioned limitation on proceedings are also stated under 
Article 18 of the Convention. One exception is that parties to the dispute agree in writing to 
the jurisdiction of any other Contracting State to the Convention.
137
 However, this exception 
does not apply to child maintenance disputes.
138
 For example, a creditor who is habitually 
resident in England and a debtor who resides in Spain may contract to agree to the 
jurisdiction of France to resolve their dispute as another Contracting State to the Convention. 
If the creditor does not object to the jurisdiction of the other Contracting State i.e. France in 
the above example at the first available opportunity then he or she is deemed to have 
consented to its jurisdiction.
139
 Proceedings are allowed to take place in the other Contracting 
State‟s jurisdiction if the State of Origin cannot or refuses to exercise jurisdiction to modify a 
decision or make a new one.
140
 In addition, a decision made in the State of Origin cannot be 
recognised or declared enforceable in the Contracting State, specifically where proceedings to 
modify or make a new decision are being contemplated.
141
  
2.7 Recognition and Enforcement 
Under chapter V of the Convention, the recognition and enforcement of decisions is stated to 
specifically deal with maintenance obligations owing which have been determined by a 
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judicial or administrative authority.
142
 The Convention states that a decision includes a 
„settlement or agreement concluded before or approved by such an authority‟.143 An 
administrative body, under the Convention, is a „public body whose decisions, under the law 
of the State where it is established, may be made the subject of an appeal to and review by a 
judicial authority; and have similar force and effect to a decision of a judicial authority on the 
same matter‟.144  
A decision made in one Contracting State will be recognised and enforced in other 
Contracting States if the respondent, the creditor or, the child for whom maintenance is owed, 
was habitually resident in the State of Origin when proceedings were instituted.
145
 Regarding 
the child, the respondent must have lived with the child in the State of Origin or resided there 
himself and have provided support to the child during that time.
146
 If the respondent has 
submitted to the jurisdiction of the State of Origin expressly or by defending the merits of the 
case without raising an objection to said jurisdiction at the first available opportunity, 
recognition and enforcement will take place.
147
 Parties are permitted to agree to the 
jurisdiction in writing.
148
 However, an agreement to jurisdiction will not carry weight when 
the dispute relates to child maintenance obligations.
149
 Recognition and enforcement of a 
decision will also occur if the decision was made by an authority, exercising jurisdiction on a 
matter of personal status or parental responsibility, unless the decision was solely based on 
the nationality of one of the parties.
150
 
If a situation arises where the recognition and enforcement of a decision is not permitted due 
to a reservation made by a Contracting State, that Contracting State is obligated to „take all 
appropriate measures‟ to establish a decision that is beneficial to the creditor.151 The 
obligation to establish a decision which is favourable to the creditor, has a limitation in that 
the debtor must be habitually resident in that State.
152
 Partial recognition of a decision can 
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occur if the whole decision cannot be recognised.
153
 The recognition and enforcement of a 
decision is based on indirect rules of jurisdiction to favour a cooperative approach when 
dealing with maintenance disputes.
154
 Article 20(3) of the Convention provides: 
„A Contracting State making a reservation under paragraph 2 shall recognise and enforce 
a decision if its laws would in similar factual circumstances confer or would have 
conferred jurisdiction on its authorities to make such a decision.‟155 
This provision allows a decision to be recognised when it is made in factual circumstances 
that would be a basis for jurisdiction in the State addressed.
156
 This is done by changing only 
the parts of the decision that is necessary, reinforcing the allowance of partial recognition.
157
  
Recognition and enforcement of a decision may be refused based on it being „manifestly 
incompatible with the public policy‟ of the addressed State, or that the decision was obtained 
by fraud in connection with a matter of procedure.
158
 Another basis for refusal is lis pendens, 
including where a decision is rendered incompatible, as there is litigation pending with the 
same parties involved and having the same purpose elsewhere.
159
 If the respondent is not 
informed of proceedings against him and as a result, he or she was not present for the 
proceedings, it is grounds for refusal to recognise and enforce a decision.
160
 The remaining 
basis for refusal is that a decision was made in violation of Article 18 (see 2.6 above).
161
 
2.7.1 Procedures under Recognition and Enforcement  
The Convention states the procedures to be followed when dealing with recognition and 
enforcement.
162
 Article 23 sets out the preferred procedure to be followed due to its 
efficiency and timely processing of applications while an alternative procedure is stated under 
Article 24.
163
 The alternative procedure concerns a longer process due to giving parties 
adequate opportunity to be heard.
164
 A noteworthy aspect of the Convention is that it remains 
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silent on stating a specific procedure if applying for recognition and enforcement without the 
use of a CA.
165
 
2.7.1.1    Procedure under Article 23 
Any procedures for recognition and enforcement will be governed by the law of the State 
where the application for recognition and enforcement has been requested.
166
 The procedure 
for recognition and enforcement under Article 23 is a two-step process whereby „a decision 
would be declared enforceable or registered for enforcement without delay‟.167 The only 
ground for refusal of recognition and enforcement of a decision would be that doing so would 
result in an incompatibility with public policy.
168
 The parties are not entitled to make any 
representations during the procedure determining registration for enforcement or refusal to do 
so but they may challenge the decision made at a later stage.
169
 If a decision is challenged, it 
may only be based on „the grounds for refusing recognition and enforcement set out in 
Article 22‟, on the „bases for recognition and enforcement set out in Article 20‟ or „the 
authenticity or the integrity of any documents transmitted‟.170 
A challenge to and decision for recognition and enforcement will be based on a point of law 
and will be made once all parties have been promptly notified of the declaration and 
registration of  a decision for enforcement or possibly a refusal to do so.
171
 Any challenge to a 
decision should be lodged within thirty days of the above notification to the parties 
involved.
172
 However, sixty days is granted if the party contesting the decision is not resident 
in the Contracting State where the decision for registration and enforcement or refusal to 
recognise and enforce an order was made.
173
 The respondent to the application may challenge 
the decision for recognition and enforcement if he or she can show fulfilment of the debt 
requested for in the decision that had fallen due in the past.
174
 When a challenge is lodged, 
the parties involved in the matter must be notified of the challenge and it will have no effect 
staying the enforcement decision unless there are exceptional circumstances. The Convention 
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does not explain what constitutes an exceptional circumstance for the purpose of staying the 
enforcement order.
175
 Any application or challenge lodged must be processed expediently.
176
 
2.7.1.2    Article 24‟s Alternative Procedure 
The alternative procedure listed under Article 24 differs from the preferred procedure listed 
in Article 23 in that it is a single step procedure that requires that the respondent be duly 
notified of any proceedings against him or her and that all parties are given the opportunity to 
be heard.
177
 A competent authority will make a decision regarding an application for 
recognition and enforcement.
178
 If the competent authority refuses to recognise and enforce 
the application, the refusal must be based on the grounds that granting the application would 
be incompatible with public policy, it would fall under the lis pendens principle and it would 
be incompatible with an existing decision made regarding the same matter involving the same 
parties.
179
  
The other grounds for review of a refusal to recognise and enforce a decision are those listed 
under Articles 20, 22 and 23(7)(c), all of which have been previously stated, and must be 
reviewed by the competent authority of its own motion.
180
  The review must be raised by the 
respondent or it must be based on concerns relating to the documents submitted during the 
application process.
181
 Some documents to be included in either procedure are a complete 
written copy of the decision, written proof of enforcement of the decision, proof of the 
respondent‟s notification of the proceedings and proof of the amount of arrear maintenance 
owing to the applicant.
182
 Fulfilment of the debt requested in the application for recognition 
and enforcement will also be considered as a ground for refusal, as is the case under the 
preferred procedure stated under Article 23.
183
 Though this procedure differs from that stated 
under Article 23 in that it allows for all parties to be heard, the process must still be 
expeditious and efficient.
184
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2.7.1.3    Direct Requests 
Though the Convention remains silent on stating a specific procedure to be used when 
dealing with direct requests, Article 37 does allow for the applicant to decide to forego using 
a CA to deal with the maintenance application.
185
 When not using the CA system provided 
for under the Convention, the applicant will have to apply directly to a competent authority in 
the State where he or she wishes to apply for recognition and enforcement of a decision.
186
 
The competent authority in the State addressed for the decision may use the procedures stated 
in the Convention when dealing with such matters but as no CA is used in the application 
process, the payment benefits offered within the Convention will not apply to any direct 
request application (see 2.9 below).
187
 Any direct request applications involving vulnerable 
persons over the age of 21 years must still be considered for recognition and enforcement in 
the State addressed if the continued maintenance obligation stems from the vulnerable 
persons‟ impairment.188  
2.7.2 An Existing Maintenance Agreement  
Article 30 of the Convention provides for the recognition of an existing maintenance 
agreement. In order for a maintenance agreement to be classified as such, the Convention 
states a set of requirements that the alleged agreement must fulfil.
189
 One such requirement is 
that a competent authority must have formally and officially recognised the maintenance 
agreement.
190
 Other requirements include that the agreement must be written, it must relate to 
the payment of maintenance and it must be recognised as an „authentic instrument by a 
competent authority‟.191 A document will be considered as an authentic instrument if said 
document was formally drawn up or registered by a competent authority or „authenticated by, 
or concluded, registered or filed with a competent authority‟.192 Regardless of how the 
authenticated instrument came into being, a competent authority must be able to review and 
modify the agreement.
193
 Once the maintenance agreement fulfils the above mentioned 
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requirements it is considered to be an enforceable decision in the State of origin, it will also 
be entitled to be recognised and enforced in all other Contracting States to the Convention.
194
  
Most of the recognition and enforcement provisions found in the Convention apply to 
maintenance agreements as well.
195
 However, there are a few distinctions. Regarding a 
maintenance agreement, there are no jurisdictional requirements for recognition and there is 
also a separate set of circumstances in which a maintenance agreement will be refused 
recognition and enforcement.
196
 A State making a reservation to the effect that it will not 
recognise or enforce a maintenance agreement is considered to be a circumstance for refusal 
to recognise and enforce a maintenance agreement.
197
 A refusal to recognise and enforce a 
decision may also be based on its incompatibility with public policy because it was obtained 
through fraud or falsification.
198
 Refusal may also be based on the ground that the decision is 
incompatible with another decision which has already been given in the same matter.
199
 
Though the new decision may be entitled to be recognised and enforced in the State 
addressed, it may be refused due to the lis pendens principle.
200
 A State is also permitted to 
make a declaration that all applications for recognition and enforcement of a maintenance 
agreement shall only be made through CAs.
201
   
2.8 Enforcement under the Convention 
During the negotiations it was determined that effective enforcement provisions and 
measures were lacking in previous conventions regarding maintenance recovery.
202
 An 
important part of the negotiations was to ensure that the Convention catered for effective 
enforcement measures.
203
 It was decided at the negotiations that to achieve the 
aforementioned purpose, a list of internal enforcement measures would be included in the 
Convention.
204
 The enforcement measures stated in Article 34 are adequate in showing the 
tough stance taken by negotiators to ensure that effective enforcement becomes a reality in an 
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international setting.
205
 The enforcement measures listed in the Convention are not 
compulsorily to be provided for by each Contracting State.
206
 The choice of which measures 
to implement are left to the specific Contracting State to decide upon as it would likely be 
based on what measures are already present in their domestic legal system dealing with 
maintenance recovery.
207
  
2.8.1 Internal Law Enforcement 
Enforcement of a decision will „take place in accordance with the law of the State 
addressed‟.208 When an applicant has applied for an enforcement order, such an order will be 
enforced in the State to where the applicant applied, due to the respondent‟s current 
residence, allowing for prompt and effective enforcement to occur.
209
 When an application 
has been sent through a CA and such application has been successful under Chapter V, no 
further application by the applicant is required for enforcement to occur.
210
 It is an automatic 
response to a decision being recognised and registered for enforcement.
211
  
Though enforcement follows the law of the State addressed, the duration of a maintenance 
obligation follows the law or rules of the State of origin, which are to be given effect in the 
State addressed.
212
 Any arrear payments of maintenance that are claimed for in an application 
have a limitation on the length of time for which the arrears can be claimed.
213
 Under the 
Convention, the length of time afforded to enforce a claim for arrear maintenance will be 
determined by either the State addressed or the State of origin.
214
 The determination of either 
State will be based on the State that has the longer limitation period for the enforcement to be 
in effect.
215
  
The Convention states clearly that the measures available for enforcement at a domestic level 
in a country must be the same as those that will be used for cross border enforcement.
216
 The 
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list of enforcement measures (see 2.8.2 below) provided for under Article 34 is considered an 
illustrative list.
217
 The listed measures are not mandatorily applicable to each country that 
ratifies and implements the Convention but are rather listed as suggestive methods of 
enforcement.
218
 Therefore, each Contracting State will have different enforcement measures 
applicable to maintenance recovery.
219
 
2.8.2 Types of Enforcement Measures and their Effectiveness 
There are nine enforcement measures recorded under the non-exhaustive list in the 
Convention.
220
 As stated previously, these enforcement measures are listed as possible 
options for Contracting States to use within their domestic legal system.
221
 The listed 
measures are those that were found to be the most effective for enforcement during the 
negotiations for the Convention.
222
 Subsequently, using these suggested enforcement 
measures to deal with maintenance enforcement will ensure that a Contracting State has 
effective internal law measures in place, thereby complying with the remainder of Article 
34.
223
 One enforcement measure not listed in the Convention but that will be discussed under 
this sub heading is that of imprisonment (see 3.5 below for further discussion).  
2.8.2.1    Wage Withholding 
Wage withholding is an enforcement measure that requires a maintenance debtor‟s employer 
to withhold a portion of the debtor‟s wages or salary and to send that withheld portion to an 
enforcement authority.
224
 An enforcement authority is a body that ensures the payment of 
maintenance to the maintenance creditor and keeps records of such payments when received 
and then paid to the creditor. It is important to note that this particular measure may be 
initiated voluntarily at the maintenance debtor‟s request or be started as a result of an action 
taken by an enforcement authority.
225
 In countries such as Norway and Australia, this 
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measure is considered as the primary means of securing payments of maintenance to the 
maintenance creditor and is used whenever possible.
226
  
2.8.2.2    Garnishment Orders 
Garnishment is a „process of intercepting funds that might otherwise be payable to a debtor 
before they are paid and requiring those funds to be transferred either to a competent 
authority or to a court or administrative authority.‟227 A garnishment order requires the person 
or organisation that would have paid the funds to the debtor, to pay the funds to the 
enforcement authority for the benefit of the maintenance creditor instead.
228
 Depending on 
the State responsible for enforcement, funds such as tax refunds, lump sum payments, bank 
accounts, rent payments, payment for services and commissions can be subjected to 
garnishment.
229
 This particular enforcement measure is considered to be directly effective as 
the funds stemming from the garnishment would be used directly for the maintenance 
payment.
230
  
2.8.2.3    Deductions from Social Security Payments 
This is an enforcement measure that allows for the enforcement authority to enforce a 
maintenance decision by allowing for the maintenance funds to be deducted from any social 
security or support payments made by the government to the debtor.
231
 Deductions from the 
government‟s social security or support payments to the debtor are only applicable in 
circumstances where the debtor is entitled to receive such payments. This enforcement 
measure is limited in its effectiveness when there are not many debtors who qualify for its 
use.  
2.8.2.4    Lien or Forced Sale of Property 
„A lien is a notice filed against the title or registration of property owned by the debtor.‟232 A 
lien can be filed against real property, being land or a house or building, or personal property, 
being cars, boats or similar possessions and if the property with the lien is later sold, any 
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maintenance arrears will be paid from the sale proceeds.
233
 A forced sale of property is when 
the lien gives the enforcement authority the right to sell the property as a means of recovering 
the maintenance from the proceeds of the sale.
234
 This enforcement measure is directly 
effective in that the proceeds from the sale of property would be used for maintenance 
payments straight away. As most persons own some form of property, whether real or 
personal, this enforcement measure should be easily and effectively implemented against 
debtors for maintenance recovery payments.  
2.8.2.5    Tax Refund Withholding 
A tax refund is a sum of money given back to taxpayers when they have paid excess tax.
235
 
Withholding the payment of a tax refund can be used as a means of enforcing maintenance 
payments by the debtors.
236
 When this enforcement measure is utilised, the State may allow 
for an enforcement authority to intercept any tax refunds payable to debtors in order to make 
maintenance payments.
237
 A tax refund is not paid out to a maintenance debtor in monthly 
intervals similar to a salary. The refund is generally an annual payment. As such the 
withholding of a tax refund will likely be a short term solution to the lack of maintenance 
payments and is probably better to utilise it as such.  
2.8.2.6    Withholding or Attachments of Pension Benefits 
A State is able to attach or withhold any pension benefits payable to the debtor in order to pay 
outstanding maintenance.
238
 Some States, for example Brazil (though not yet a member state 
to the Convention), utilise this measure as a means of enforcement.
239
 The measure itself is 
not one that can be consistently applied due to many debtors not having any pension benefits. 
As pensions are meant to aid in the debtor being financially stable once he or she is unable to 
remain or be employed, using that money to pay current maintenance obligations may only 
be a short term solution as it will impact the debtor negatively in the future when he or she no 
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longer receives an income.
240
 The future consequences of an attachment of pension benefits 
would have to be determined based on the circumstances of each case. 
2.8.2.7    Credit Bureau Reporting 
„Reporting outstanding maintenance obligations to a credit reporting agency is a mechanism 
used by enforcement authorities in some States to ensure that any credit granter, such as a 
financial institution, is aware of the obligation of the debtor to pay maintenance, and the fact 
of any arrears.‟241 This can be an effective enforcement measure in securing maintenance 
payments from the debtor as it would be unlikely that they would be granted further credit or 
financing with the current outstanding maintenance debt. Stopping the debtors from creating 
more debt for themselves increases the likelihood that they will pay the outstanding 
maintenance debt.  
2.8.2.8    Denial, Suspension, or Revocation of Various Licences 
In some States, an enforcement authority may make a request to restrict or deny licence 
privileges to a debtor who is in arrears of maintenance.
242
 The licence privileges include not 
only driver‟s or other motor vehicle licences but also professional licences or other special 
permits.
243
 The use of this enforcement measure would be to inconvenience the debtor in an 
attempt to compel the debtor to pay outstanding maintenance.
244
  
2.8.2.9    Mediation, Conciliation, or Similar Processes for Voluntary Compliance 
Alternative dispute resolution processes such as mediation and conciliation promote a 
compromise leading to voluntary maintenance payments.
245
 „Many maintenance enforcement 
programmes have found that efforts to seek voluntary compliance by the debtor are extremely 
effective in getting arrears paid and reducing the likelihood of future default.‟246 The 
enforcement programmes often consist of developing a payment plan with the debtor that 
ensures that both the current payments as well as any outstanding arrears are paid.
247
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2.8.2.10    Imprisonment 
In some States, incarceration is used as an enforcement measure for defaulting in 
maintenance payments.
248
 In most cases, debtors who are able to make the maintenance 
payments but choose to ignore their maintenance obligations and default in payments are the 
debtors who are incarcerated.
249
 This measure then acts as a means of punishing the debtor 
for wilfully disregarding his or her maintenance obligations.
250
 Imprisonment is a less 
efficient means of enforcement when the debtor is defaulting in maintenance payments due to 
a lack of financial means.
251
 In cases where the debtor lacks funds to meet his or her 
maintenance obligations, imprisonment will decrease the possible opportunities for better 
employment to improve the debtor‟s financial obligations.252 However, incarceration for a 
debtor based on a lack of maintenance payments regardless of the reasons for the default 
prolongs any payment to the creditor.
253
 As the creditor relies on the maintenance payments 
to meet the many necessary expenses, it would be ineffective to imprison the debtor as the 
creditor would not receive the maintenance payments, likely resulting in a worsening 
financial situation.
254
 
2.8.3 The iSupport Project 
„The objective of the iSupport project is to develop an electronic case management and 
secure communication system to facilitate the cross-border recovery of maintenance 
obligations under the EU 2009 Maintenance Regulation and the 2007 Hague Child Support 
Convention.‟255 The iSupport project is „designed to help with the effective application of the 
Convention when it is in force.‟256 When activated, the iSupport system should allow for CAs 
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to operate efficiently with more ease than their current operation, should a Contracting State 
choose to use the iSupport System.
257
 Storing all necessary information regarding each 
individual application, generating statistics and translating necessary forms are key features 
of the project.
258
  
The need for this project can be determined through the CAs need to assist with the on-going 
enforcement of maintenance obligations.
259
 Child support cases last for many years and the 
cases often require some sort of modification prior to the dissolution of the maintenance 
obligations.
260
 „An effective technical system and database will make (on-going enforcement 
of maintenance obligations) simpler, as changes to the payments can be updated and it will 
enable Central Authorities to keep track of payments and whether they are being discharged 
or not.‟261 The benefit of Contracting States using the iSupport system, when activated, is not 
only its effective and efficient implementation of the Convention but also the development to 
greater uniformity in the Convention‟s practical application in different States.262 The 
iSupport system will improve communications between CAs by allowing for real time 
updates in information and all day access regardless of a corresponding Contracting State‟s 
working hours.
263
  
The design of the iSupport system has several key features. The design has a case specific 
function concerning actual enforcement which includes a module that assists in the 
enforcement and monitoring of electronic funds transfers.
264
 With the above-mentioned 
function, CAs will find it easier to fulfil their duties in relation to enforcement, assist in 
ensuring that funds are transferred timeously and it has the additional benefit that all 
information which may be needed is collated in one database.
265
 It would be prudent for 
Contracting States to utilise the Convention specific design of the iSupport system. 
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2.9 Costs  
Under the Convention, one of the most important principles is that applicants must have 
effective access to procedures necessary to complete their applications in the Requested 
State.
266
 The procedures stated above include both enforcement and appeal procedures.
267
 
During the negotiations, it was decided that in order to provide the necessary effective access, 
free legal assistance would be given pertaining to each international maintenance claim.
268
 
The free legal assistance given will be no less than that afforded to domestic cases in each 
Contracting State.
269
 Applications for child and other forms of family maintenance, i.e. 
spousal maintenance, qualify for free legal assistance.
270
  
When dealing with child maintenance cases, the Requested State „shall provide free legal 
assistance in respect of all applications by a creditor‟ when using a CA to process said 
applications.
271
 Free legal assistance will be given when a dispute concerns maintenance 
obligations that stem from „a parent-child relationship towards a person under the age of 21 
years‟.272 However, a State may refuse free legal assistance if it considers that the application 
or appeal, based on the merits, is manifestly unfounded.
273
 „That is a high threshold‟ so it is 
likely that the majority of cross border child maintenance cases will be dealt with free of 
charge.
274
 The practical effect is that the high threshold discourages applicants to use direct 
requests to the Requested State when dealing with child maintenance disputes and promotes 
using CAs to apply for child maintenance recovery.
275
   
Contracting States are permitted under Article 63 to declare that free legal assistance will be 
given subject to a means test.
276
 The test is an assessment of the financial means of the 
child.
277
 The means test may also be used for direct applications to the Requested State‟s 
competent authority or those not concerning recognition and enforcement orders using 
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CAs.
278
 For non-child disputes, if the applicant received legal aid in the proceedings in the 
Contracting State of origin, said applicant would receive legal aid to same extent in the 
international proceedings.
279
 Yet, this would only be the case if the application were for 
recognition and enforcement of a decision.
280
  
2.10 Co-ordination 
Under the general provisions chapter, namely chapter VII, the Convention clarifies its 
position in regards to previous Hague Conventions, not only those conventions relating to 
maintenance obligations, but also current and supplementary international instruments.
281
 The 
1973 Hague Convention on the Recognition and Enforcement of Decisions relating to 
Maintenance Obligations as well as the 1958 Hague Convention also concerning maintenance 
obligations are both replaced by the 2007 Convention.
282
 The replacement is only in reference 
to the scope of application between Contracting States where it coincides with the scope of 
application of the 2007 Convention.
283
 The 1956 New York Convention is included in the 
above mentioned replacement regarding the scope of its application.
284
  
It is important to note that the Convention does not affect any international instrument 
concluded prior to the Convention itself, to which Contracting States are parties or members 
and which contain provisions on matters governed by the Convention.
285
 Contracting States 
are permitted to conclude additional agreements between other Contracting States if the 
agreement is an attempt to improve the application of the Convention between or among 
them.
286
 When concluding such agreements, they must maintain consistency with the objects 
and purpose of the Convention while also not affecting the relationship of the Contracting 
States to the new agreement and those Contracting States that are not a part of the new 
agreement regarding the application of the Convention.
287
  
The Convention allows for the premise of the most effective rule.
288
 This premise is based on 
the idea that the Convention does not prevent the applications of agreements, arrangements, 
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or international instruments already in force between particular States as long as they provide 
for a better or a more effective means of dealing with cross border maintenance recovery 
obligations than those provided for under the Convention.
289
 This stands to reason that if the 
above mentioned applications do not improve on the standards set in the Convention then the 
Convention would take precedence regarding international maintenance obligations making 
the agreement, arrangement or international instrument redundant. 
2.11 The Convention‟s Pre- and Post-Requirements 
In order to ensure the continued effective and efficient application of the Convention, both 
pre- and post-requirements are provided for implementation. Pre-requirements refer to 
providing information on national laws and procedures of a State that goes beyond the 
traditional obligation of sharing information regarding contact details of CAs.
290
 The post-
requirements focus on the need for monitoring and reviewing how a Contracting State applies 
the provisions of the Convention.
291
 A special monitoring and reviewing committee meets at 
regular intervals to discuss the Convention‟s application in any of its Contracting States.292  
In order to comply with the pre-requirements, States have to provide a description of their 
current laws and procedures concerning maintenance obligations as well as how said State 
will meet its obligations regarding the functions of CAs provided for under Article 6.
293
 A 
State is also required to describe how it will provide for effective access to procedures, 
including access to free legal assistance and access to enforcement and appeal procedures, for 
matters concerning the Convention.
294
 A description of what the above mentioned procedures 
entail is also required.
295
  
The committee meetings discussions use case law and statistics as a means of fulfilling the 
post-requirement obligation to monitor and review Contracting States‟ application of the 
Convention.
296
 Other means of fulfilment include considering a Contracting State‟s 
development of good practices and the co-operation between the Contracting State and the 
HCCH‟s Permanent Bureau in gathering information about the Convention‟s practical 
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operation in the specific Contracting State.
297
 Another post-requirement refers to interpreting 
the provisions of the Convention as it is necessary to focus on the Convention‟s international 
character as well as the need to promote uniformity in its practical application when 
interpreting the Convention.
298
  
2.12 Conclusion 
As can been seen from this chapter, the Convention is a well-researched and comprehensive 
international instrument. With the conscious effort of negotiators when determining what to 
include in the Convention‟s provisions, their focus on the successes and failures of all 
previous conventions regarding the cross border recovery of child maintenance make for an 
up to date Convention with a definite propensity for future triumph.
299
 The Convention gives 
necessary clarity on when it is applicable, which relationships allow for its use in resolving 
disputes and it gives two detailed methods of recovery to utilise the provisions it contains to 
the fullest.
300
  
While the Convention provides a uniform process to be used when handling cross border 
maintenance applications, specifically when using CAs, it does not limit an applicant‟s choice 
to use other means, such as directly requesting a State to recognise and enforce a foreign 
maintenance order.
301
 This is but one example of the Convention‟s flexibility in resolving 
disputes. Another example concern the list of enforcement measures stated within the 
Convention. The list of nine measures gives Contracting States a choice in relation to which 
of the measures to apply in their implementation of the Convention.
302
 It is clear that each 
Contracting State has different resources available within its legal system to utilise in 
ensuring enforcement. Having a choice in which measures to apply will aid in the successful 
resolution of disputes as the Contracting State will most likely choose the measures shown to 
be emitting favourable results in both the domestic and international field. The USA will 
likely choose the wage withholding enforcement measure provided for in the Convention as it 
has had success using that measure in its domestic recovery system.
303
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Time and cost constraints are included in the Convention. Both types of restrictions are used 
in the application process. An application once sent to the CA in the Requested State is to be 
acknowledged within six weeks.
304
 Each CA is to be in constant communication when 
dealing with an active application and progress must be communicated at regular intervals to 
all persons involved.
305
 Costs are to be absolved by the State who initiated the application 
allowing for more persons affected by cross border maintenance disputes to utilise the 
Convention without worrying about the costs involved in the dispute.
306
  
Contracting States are required to ensure the Convention‟s application to cross border 
maintenance recovery disputes. Each State is required to inform the monitoring and 
reviewing committee of its progress in resolving disputes and the continued assurance of 
enforcement at the regularly scheduled meetings.
307
 Another means of ensuring enforcement 
is the iSupport project. Under the project, maintenance orders which have received 
recognition and enforcement in the Requested State will have the details of the resolution 
uploaded onto the electronic database, enabling all members to the Convention to have access 
to the information.
308
 All persons required to make maintenance payments will be monitored 
by the system as to when payments are made and when defaulting occurs, meaning that 
enforcement exceeds the resolution of the initial dispute.  
The following chapter will focus on the South Africa‟s current means of resolving cross 
border maintenance recovery disputes. While the majority of the chapter will focus on the 
cross border legal framework, aspects relating to the domestic maintenance recovery system 
cannot be ignored and will be included in the discussion. Legislation and bilateral agreements 
will be given careful consideration when determining South Africa‟s legal position regarding 
cross border maintenance recovery. Sufficient weight will be given to the duty of support and 
South Africa‟s obligations regarding compliance with both national and international 
instruments concerning the duty. Measure of enforcement used in South Africa for both 
domestic and cross border maintenance recovery will be discussed. Domestic measures in 
particular will carry weight in the determination of their applicability in solving cross border 
disputes.  
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CHAPTER 3 
THE CURRENT POSITION OF THE SOUTH AFRICAN LEGAL SYSTEM IN DEALING 
WITH THE CROSS BORDER RECOVERY OF CHILD MAINTENANCE  
3.1 Introduction 
Over the last few years in South Africa, the legal position regarding maintenance recovery 
has undergone a number of changes, specifically with the new legislation providing 
amendments to the topic, i.e. the Maintenance Amendment Act 9 of 2015. However, it is 
important to note that these amendments have yet to come into operation, as discussed later in 
this chapter.
309
 In the lead up to this new legislative change, the legal position regarding 
maintenance recovery and the enforcement of maintenance orders was called into question.
310
 
The maintenance recovery system was found to be ineffective, tedious and lacked speedy 
means of resolving cases.
311
 Campaigns were launched throughout the country attempting to 
create awareness of the current system‟s flaws while also giving options to solve the problem. 
One such solution was the name and shame campaign, which listed the names of maintenance 
debtors and the amounts each owed in maintenance payments.
312
 The list was then publicised 
creating awareness of the need for an effective system of enforcement. 
While considering the need for an effective maintenance recovery system within South 
Africa, there was no mention of the maintenance recovery system regarding cross border 
recovery instances. In fact, maintenance cases concerning a cross border element have and 
remain overlooked.
313
 Though South Africa has legislation pertaining to the cross border 
recovery of maintenance, it is out dated and rarely used.
314
 Little to no interest has been 
shown in helping to discover an effective means of resolving maintenance disputes when 
such disputes contain cross border elements.
315
 However, it remains important to consider the 
current legal position in South Africa in dealing with cross border maintenance recovery 
disputes.  
                                                          
309
 Maintenance amendment act 9 of 2015, s19. 
310
 South African Law Reform Commission Issue Paper 28 (Project 100) Review of the Maintenance Act 99 of 
1998 (2014) para 1.3. 
311
 Bannatyne v Bannatyne at para 26. 
312
 South African Law Reform Commission Issue Paper 28 (Project 100) Review of the Maintenance Act 99 of 
1998 (2014) para 2.14. 
313
 Maintenance Act 99 of 1998; Maintenance Amendment Act 9 of 2015. 
314
 Palmeira N „Maintenance of Children in Foreign Countries‟ available at http://mclarens.co.za/maintenance-
children-foreign-countries/ (Accessed on 25 May 2016). 
315
 South African Law Reform Commission Issue Paper 28 (Project 100) Review of the Maintenance Act 99 of 
1998 (2014) para 1.2 and 1.3. 
53 
 
 
  
In examining South Africa‟s current legal position regarding the cross border recovery of 
maintenance, it is important to extend a focus to the duty of support and its recognition under 
South African law. The international obligations imposed on South Africa regarding said 
duty will reaffirm the duty‟s importance in maintenance disputes, as without this duty parents 
would not have a legal obligation to support their children.
316
 As will be discussed in detail in 
this chapter, the duty of support relating to maintenance of the child is considered to be in 
said child‟s best interests.317 Legislation supporting the duty of support and its enforcement in 
both domestic and international cases will be a focus in the discussion of South Africa‟s 
current legal position regarding cross border maintenance recovery and enforcement. 
Bilateral agreements and conflict of laws provisions require attention in giving a full account 
of the current cross border maintenance recovery system in South Africa. While bilateral 
agreements show a positive step forward in effectively recognising and enforcing foreign 
maintenance orders, thereby minimising the problematic and prolonged system for cross 
border recovery, conflict of laws provisions assist in speedily determining which law will be 
applicable to a particular case and allowing for the recovery process to continue to the 
enforcement stage without many objections. The enforcement stage requires effective and 
expedient measures, which ensure payment of maintenance.
318
 As maintenance payments are 
required as soon as possible to ensure children are properly cared for, particularly considering 
the financial needs of children, enforcement of a maintenance order must be timeous and very 
effective in securing payment.
319
 The current measures of enforcement used in South Africa 
for both domestic and cross border maintenance recovery are discussed in this chapter. 
3.2 The Duty of Support 
The duty of support refers to the duty to maintain one‟s child or other legally recognised 
dependant.
320
 The duty applies to both parents of the child equally and both parents are to 
maintain their child to the best of their ability with regard to their financial circumstances.
321
 
The duty is widely recognised at an international level and as such places obligations on 
countries to ensure that they provide for the means necessary for parents to maintain their 
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children.
322
 Such obligations include food, shelter, education, health services and social 
services.
323
  
Regarding cross border maintenance cases where the residential parent
324
 and non-residential 
parent
325
 reside in different countries, the non-residential parent will make maintenance 
payments to the residential parent for the child. The residential parent must then use these 
payments to contribute to the child‟s welfare and upbringing.326 Remarriage of either parent 
does not absolve the other parent from maintaining the child they share.
327
 The means of 
terminating the duty of support is when the child becomes self-supporting, meaning that the 
child is able to live off his or her earnings without the financial assistance of his or her 
parents.
328
 When a child has left school or has completed his or her schooling, many debtors 
assume that the duty of support that they owe to their children is terminated and they are now 
no longer required to make financial contributions to the child.
329
 This is incorrect. The duty 
of support will be deemed satisfied or terminated in two instances; when a child has the 
capability of supporting himself or herself or when a child earns a liveable income.
330
 A child 
who studies further is an example of this. When studying further most students will do so on 
a full time basis leaving little to no time to work to earn a liveable salary, keeping them 
dependent on their parents and keeping the duty of support in effect. Reaching the age of 
majority, i.e. when a child reaches the age of 18 years, is not a ground for the automatic 
termination of the duty of support, though it can be agreed to be such a ground by the parents 
of the child within their maintenance agreement.
331
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It is important to note that self-supporting in a legal sense means when the child is able to 
support him or herself at the family standard of living.
332
 In other words, „the mere fact that a 
child has an income from employment does not make him or her self-supporting in the legal 
sense, for the income may be insufficient to maintain the child at the family standard of 
living.‟333 Furthermore, the attainment of majority does not automatically terminate the duty 
to support a child, the importance lies in the ability of the child to support him or herself.
334
 
However, a parent is not obligated to support his or her child if this parent is unable to do so 
by reason of indigence, ill-health or otherwise while children who can support themselves, 
cannot require their parents to support them.
335
  
3.2.1 Internationally Recognised Duty: Convention on the Rights of the Child 
„The Convention on the Rights of the Child is the most rapidly and widely ratified 
international human rights treaty in history.‟336 The CRC has been ratified by 196 States 
leaving only USA that has not ratified it.
337
 Due to the wide recognition of the CRC, all 
countries who have ratified it have acknowledged the importance of protecting children and 
affording them a system of specialised rights and freedoms to further their development for 
the better.
338
 Included in these specialised rights and freedoms are rights relating to parental 
care and responsibilities relating to the child, to maintaining a child, as well as the principle 
that when it comes to cases involving a child, the child‟s best interests are considered to be of 
paramount importance when determining an outcome.
339
  
In the CRC it is clearly shown that parents have a duty to support their children and that in 
doing so, the parents should keep the best interests of the child as their main concern 
regarding the child‟s upbringing and development.340 Article 27 states that „States Parties 
recognise the right of every child to a standard of living adequate for the child‟s physical, 
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mental, spiritual, moral and social development.‟341 The standard of living differs from child 
to child and most countries consider basic nutrition, shelter, health care and social services as 
a minimum standard that can be applied to fulfil this Article 27 obligation.
342
 Due to the 
differences in economic structures and financial means of parents, the minimum standard 
mentioned above will act as a blanket standard within a particular country; however, the 
State‟s duty is based on the means available to each country.343 For example, parents whose 
financial circumstances are superior to others will be able to provide for their child at a higher 
standard than those who earn a lesser income. States have a duty to ensure that, even with the 
vast differences in economic standing, all parents are still able to provide for their child.
344
  
The duty of support is one also recognised and provided for in the ACRWC.
345
 The objective 
of the ACRWC not only requires States to „recognize the rights, freedoms and duties 
enshrined within the Charter‟ but also to „undertake the necessary steps‟ to adopt „legislative 
and other measures as may be necessary to give effect to the provisions of this Charter‟ in 
accordance with the states‟ constitutional processes and the provisions of the Charter.‟346 
Article 20 provides for the duty of support and a child‟s right to be maintained.347 
Specifically found in Article 20(2) is a State‟s obligation to assist parents in fulfilling the 
duty of support.
348
 It is important to note that the ACRWC places a limitation on a State‟s 
obligation i.e. that the State‟s obligation is to be fulfilled within its means and according to its 
resources available.
349
 The material assistance to be provided by a State in assisting parents to 
comply with the duty of support needs to be considered when a State has high levels of 
family poverty.
350
 South Africa is such a State.
351
 
3.2.2 South Africa‟s Recognition of the Duty of Support 
South Africa has recognised the duty of support at both an international and domestic level. 
The recognition of the duty is seen through the ratification of international instruments 
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